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DECISION OF THE UNITED 8- ATEB
' WABHINDTON, D.C. 20548
FILE: B-191657 DATE: October 3, 1978
MATTER OF: . Peck Iron and Metal Co.
Fs
DIGEST:

1, Protest received by the contracting agency tha day
before bid opening was timely filed. .Even though
protest submitted with bid is not considered as
filed before bid opening, this wao not such a case
because the envelope containing protest did not
contain the required designation as a *"bid" and
was not sent to bidding address.

2, Saleg Invitation for Bids (IFB) cleavly designated
certain guantities of armor and steel plate to be
retained by the Government. A second provision,
which specified damages for faiiure to prepare;and
Zellver a quantity of metal less than that specified
h&r*he Governmenu, retention clause, did not create
an ambiguity because the contractor was clearly ob-
ligated to return all quantities of metal specified
to be retainec Ly the Government irrespective of
damaces to be assessed.

3. Assertion%that Govnrnment will encounter problems
regarding the des1gnatxon of government-retained
propeer, evan though the solicitation is un-

mbiguohs, is 8 matter of contract administration
and is hot for resolution under GAO Bid Protest
Procedures.

4. Although record is inconclusive as to whether agency
was notified ¢of protest to General Accounting Office
prior to award of contract, protester was not preju-
diced by award whicn was validlyv made to high bidder
under a valid sales solicitation.

Peck Iron and Metal Company (Peck) protests any award
under Sales Invitation for Bids (IFB) 16-8007, issued by
the Defénse Property Disposal Ship Sales Office, Ports-
mouth, Rhode Island. The IFB, which requested bids for
the purchase of a surplus aircraft carrier, designated
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certain quantities of armor and stecel plate which were
to remair. Government property and specified damages if
certain less:r quantities of these items were not re-
noved, cut and delivered to the Government. The pro-
tester asserts that these provisions were ambiguous.

‘The agency asserts that Peck's protest to this
Office was untimely because the agency reasonably mis-
took the envelope cortainiag the initial protest to the
agency tu be a bid and did not open the envelope until
the scheduled bid opening time. The Bid Protest Proce-
dures ol this Office state that:

"(b)(l) Protests based upon alleged im—-
propricties in any type of solicitation
which are apparent prior to oid opening

or the closing date for receipt of initial
proposals shall be filed prior to bid open-
ing or the -clocing date for receipt of
inictial propusals.” 4 C.F.R. 20.2(b)(1)
(1977).

The term "filed" means “"receipt in the contracting agency
or in the General Accounting Office as the case may be."
4 C.¥.R. 20.2(D)(3).

Peck first protested the alleged ambiguity in the
IFB to the agehcy, in a letter recexved by the agency
sales office on March 30, 1978, the day bafore bid open-
ing. The agency contends that, evea thbugh Peck's pro-
test was physicall: received in the agency on the day
before bid opening, the agency reasonable believed the
envelope containing the protest was a bid@ and therefore
did not open it prior to tha scheduled bid opening date,

This Office has hell that a protest required .%o be
filed prior to bid opening is not timely if it is filed
with the bid package. Emerson Eléctric Co., B-184346,,,
September 3, 1975, 75-2 CPD 141. Here, the protester did
naot file a protest with a bid package. Rather, thepro-
tester submitted a protest in an envelope marked with the
solicitation number, the opening date and the protester's
bidder identification number. The Agency asserts that it
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Teasonably mistook this correspondence to be a bid. How-
ever, the IFB required that bid envelopes ba marked "Bjid*
and be mailed to a designated Post Office Box, 1In this
case the protest wes mailled diractly to the contractiﬁg
officer rather than to the bidding address in the solici-
tation and the envelope was not marked “Bid." Consequent-
ly, we find that Peck's protest, which was filed before
bid opening and otherwise meets the timeliness reguire~
ments of our Bid Protest Procedures (s timely and is for

congsideration on the merits.

Peck asserts that the IFB was ambiguouc because the
clause designating for retention certain government-owned
armor and steel plate stated a greater quantity of such
property than did the related provisions under whict
damages were to be assessed for short:ages in returned
government property. Page nine of the IFB provides:

"NOTE: THE‘FOLLOWIYG IT?%S OF ARHOR AND
STEEL 'PLATE" ONBOARD THE 'VESSEL ARF
DESIGNATED\AND bHALL REMAIN . GOVERNHENT
PROPERTY TC! BE REMOVED AND .CUT INTO
SIZES OF THEfDIMENSIONS STATED BELOW
FOR THE GOVERNMENT BY THE PURCHASER IN
ACCORDANCE WITH ARTICLE EM 'STRIPPING
GOVERNMENT PROPERTY FROM THE VESSEL'.

a) 3 1/2" 1000 Long Ton
b) 6.3" 483 Long Ton"
The IFB then specified the locations of the 1000 long
tonz of 3 1/2" *hick protective deck paating and the
483 long tons of 6.3" thick armor bulkheads. The IFB
explained that the armor and steel plating listed
above represented tiie quantity originally purchased
for the construction of the vessel and did not reflect
amounts lost from shaping and fitting the material
during ship construction or any loss from subsequent
ship alteration or repair.

Table A, in the IFB stated as follows:
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“TABLE A - Plating to be Returned to Government

Armor Plate: Item 1l: 650 Long Tons, Sub Item a
410 Long T.ons, Sub Item b“

Table B specified the price per ton that would be charged
for a shortage in the guantity of metal delivered by the
contractor. The IFB explained that:

"If the purchaser falils to recover and deliver
to the Government the quantity stated in Table
A, the contract price wiil be adjusted upward
for the value of material not delivered ‘at the
rate prescribed in Table B8 and the purchaser
will pay to the Government the net amount of
any such adjustment: provided however, that

no charge will be made pursuant to this pro-
vision to the extént that zuch iallure is due
solely to the noneéxistence of armor or steel
plating in the designated locatio..(s).

Thy agency contends that a bidder can determine
from the 1bove provisions the amount of steel and armor
plating to be returned to the Government and the conse-
quences of not returning the stated amount.

We dGo not agree with the protester that, in order
for thz bidder to understand its responsibilities under
the contract, the gquantity of armor -and steel plate desig-
nated as government .property had to be the same as the
quantity of armor and steel plate specified as the hasis
for assessing damages. The IFB states that the quantity
designated as Government property represents the quanti-~

ty of armor and steel plate originally purchased for the
construction of the vessel. It was not’ unreasonable for
the Governmant to designate this entire quantity of metal
as property to be retained by the Government, even thotigh
some of the metal had been lost from shaping and fitting
the material during ship construction and from subsequent
ship alteration and repair. The description of the loca-
tions and original quantities of sheet metal and armor
made it clear that afty of the designated metal ramaining
on board was government property.
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Tha provisions designating a lesser guantity of
metal as the basis for assessing dumages did not creats
an ambiguity. The guahtities specified in those .provi-
sions should reasonably be interpreted to be the Govern-
ment's estimate of how much metal actually existed on
the ship, as opposed to how much was utilized in its
construction. The record doces not support the plotister's
contention that the Government had the authovity or in-
tention to waive, without consideration, any clailm to
quantities of metal in eicess oi those specified in
Table A. The sales IFB clearly stated that the con-
tractor. was responsible for preparipe. ‘ahd returning tha
entive quantity SPECIfied as property retajned by the
Goverament. The nrotester has repectedly iasserted pre-
cisely this interpretatiou in its submissions to this
Office. Consequently, we conclude that the provisions
cited by the nrotecter were not ambigquous.

The protaster also asserts that the contract prov;-
sion for reserving metal as government propertymin ship
3a1es contracts has "uniformly proved to be unenforceable
and inoperative." The protester submittdd a serles of
memoranda prepared within the agency, whicih the protester
contends support its contention that the ship sales soli-
citation was ambiguous. The agency has pointed out .that
the documents which the protester submitted address ‘the
problems which develop when plating originally desijnated
to be prepared for Government use is not in fact required
for Government use., . Such problems ave distinguishable
from the alleged ambigulty in the sales contract regarding
what items are reserved as Government property.

In response, the protestér submitted contract amend-
ments and intra-agency memoranda dated between 'July 21,
1965,‘and January 21, 1969, which it asserts support its

‘conténtioi, that the sales contract provision regardinc

government-*etained property is ambiguous. Howeverx, the
second group of documents submitted by the protester ce-
late to problems which were encountered when the agency
migdescribed the thickness of metal desxgnated as Gov-
ernment property. The documents submitted do not support
the protester's contention that a designation of one quan-
tity of metal as the amount retained by the Government and
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the designation of a lesser gquantity as the amount upon
which damages were based caused the sales IFB tc be am—-
biguous.

To the extent that the protester is asserting that,
even if the solicitation is unambiquous as to the con-
tractor's liability, the agency will encounter problems
regarding the thickness of metal actually existing on
the ship, this is a matter of contract administration.
Matters of contract administration are not for resolu~
tion under our Bid Protest Procedures, 4 C.F.R. Fart 20
(1978), which are reserved for considering whether an
award or proposed award of a contract complies with
statutory, regulatory and other legal requirements. B
Julian A. McDermott Corporation, B-187705, B-188197, LU

April 18, 1577, 77-1 CFD 266.

The protester finally asserts that the agency
acted contrary to 4 C.F.R. 20.4, which Drovides that
when a protest has been f£iled before award, the acgency
will not make an award prior to resolution of the pro-
test except as provided in the applicable procurement
regulations. Here, the protest to the agency was re-
solved Ly a letter from the agency denying the protest,
dated April 10, 1978, the day before award was made. The
protest to GAO was filed in the afternoon of April 10,
1978, and we notified the agency of the protest the fol-
lowing day, on which date the award was made. From the
record before us we are unable to determine whether the
contracting officer knew of the protest to GAO - isefore
or after award was made. In any event we do not agree
with the protester's objections to the solicitation and
canno% object to an award on the basis of that solicita-

tion.,

Accordingly, tha protest is denied.

/_\/

Deputy Comptrolle
. of the United States
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